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in the Court of Appeals of the District of Columbia 


La Fayette B. Eaton, Appellant,} 

vs. i No. 1225. 

Harrison H. Brown et al. J 


1 WASHiNaTON D. 0. 31"^/001. 

I am going on a Journey and may, not ever return. And if 1 do 
not, this is my last request. The Mortgage on the King House, 
w-ich is in the possession of Mr H H Brown to go to the Methodist 
Church at Bloomingburgh All the rest of My properday both real 
and personal to My adopted Son L. B. Eaton of the life Saving Service, 
Treasury Department Washington D. C, All I have is my one hard 
earnings and and I propose to leave it to whome I please. 

CAROLINE HOLLEY. 

2 District of Columbia, To wit: 

On the 23rd day of December, 1901. came La Payette B. Eaton 
and made bath on the Holy Evangels of Almighty God, that he does 
not know of any will or codicil of Caroline Holley, late of said Dis¬ 
trict, deceased, other than the aforegoing instrument of writing dated 
August 31st 1901 and that he received the same from the private 
and personal desk of the deceased in her rooms at No. 1313 New 
York Ave. N. W. Wasl^ington D. C. and said Caroline Holley died 
on or about the 17th day of December, 1901. 

LA FAYETTE B. EATON. 

Sworn to and subscribed before me, 

LOtJiS A. DENT, 

Register of Wills for the District of Golumhia.' 

(Filed Dec. 23rd, 1901. Louis A. Dent, register of wills, i)‘. G'.^ 
clerk of probate court.) 

3 In the Supreme Court of the District of Columbia, Bolding’ 

a Special Tefin for Orphans' Court Business. 

In the Matter of the Estate of Caroline Holley, Deceased. Pro¬ 
bate NoV 10544, Doc. 29: 

^ The petitioner herein, Lafayette B. Eaton, leave of the court being, 
thereto first obtained, files this, his amended, petition, and shows to 
the court as follows: 

1. The petitioner is a citizen of the United States and a resident 
of the city of Washington in the District of Columbia. 

1— 1225a 








2 LA FAYETTE B. EATON VS. HARRISON H. BROWN ET AL. 

2. Caroline Holley, formerly a resident of Bloomingburgh, county 
of Sullivan, State of New York, but, after 1883, a resident of the city 
of Washington in the District of Columbia, departed this life in the 
last-named city and District on or about the 17th day of December, 
1901, the said decedent having been an employe of the United 
States Treasury Department from April 14,1883, to the time of her 
death, being at the time of her death over 70 years of age. 

3. The said Caroline Holley, during the last two or three years of 
her life, often spoke of its being her intention to leave whatever 
property she was possessed of at the time of her death to the peti¬ 
tioner, Lafayette B. Eaton, and to the Methodist church at her old 
home in Bloomingburgh, New York, from which church she never 
removed her membership, and from which church, by the way, her 
body, removed from Washington, was taken for interment in the 

cemetery hard by. 

4 And the said decedent, during the last two or three months 

of her life, often spoke of having made her will, saying that 
the. will was among her papers and that it showed how she wanted 
her property to go. 

4. The only paper in the nature of a last will and testament left 
by the said decedent, as disclosed by diligent search among her pa¬ 
pers, is the one in her own handwriting, bearing date the 31st day 
of August, 1901, and now on file in the office of the register of wills 
of the District of Columbia. In the said paper-writing which was 
left by the said decedent as her last will and testament, no person is 
named as executor, but the petitioner herein is named as the sole 
residuary legatee. 

5. The said decedent left surviving her the following persons, all 
adults, who constitute her heirs-at-law and next of kin, their names, 
residences, and relationship to the decedent being as follows: 


Name. Relationship. Residence. 

Harrison H. Brown.Cousin.Winterton, N. Y. 

Ira Dorrance .. “ ...Middletown, N. Y. 

Winthrop Dorrance. “ ‘‘ “ “ 

James L. Beyea. “ .217 2d Ave., N. Y. 

Archibald A. Beyea. “ ..Harrison, N. Y. 

Phoebe Beyea.... “ “ “ “ 

Henry Beyea.. “ Dunmore, Pa. 

John Wilkin. “ Crystal Bun, N. Y. 

Susan Pierson . “ ....217 2d Ave., N. Y. 

Mary Ann Millspaugh.. “ Sulphur Springs, Ark. 


5 6. The said decedent left personal property of the value of 

about $5500, the same consisting of cash in bank (about 
$1,000), promissory notes (secured to the extent of $2500), and four 
$1,000 railroad bonds of the value of about $2,000. And the dece¬ 
dent left no debts payable from her estate except the expenses of her 
last illness and burial. 

The petitioner is informed and believes that the said decedent 
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was entitled at the time of her death to an interest in some land in 
the city of Washington, in the District of Colnmhia, now standing 
in the name of Octave B. Van Wycke, the exact location, descrip¬ 
tion and value of which the petitioner is unable to state, although 
he is informed that the said land is worth about $1,500. 

7. The petitioner further says that he is informed and believes 
that this honorable court has jurisdiction to take the proof of said 
last will and testament of the said Caroline Holley, deceased, and 
the power of granting letters of administration cum testamento annexe 
and he is desirous that such proof be taken and such letters granted. 

Wherefore the petitioner prays: 

1. That a citation may issue out of this honorable court, directed 
to the proper persons, requiring them and. each of them to appear 
and attend the probate of said last will and testament. 

2. That the said last will and testament may be admitted to pro¬ 
bate and record as a will of personal property. 

3. That letters of administration cum testamento annexe may be 
issued to the petitioner upon his giving bond in such sum as may 

be fixed by this honorable court. 

6 4. That such other and further relief may be had as the 

nature of the case shall require and to the court shall 
seem fit. 

LA FAYETTE B. EATON. 

JOS. A. BURKART, 

J. ALTHEUS JOHNSON, 

Attorneys for Petitioner. 

District of Columbia, ss ; . 

I do solemnly swear that I have read the foregoing petition by 
me subscribed and know the contents thereof, and that the matters 
and things therein stated upon my personal knowledge are true, 
and that those stated upon information and belief I believe to 
be true. 

LA FAYETTE B. EATON. 


Subscribed and sworn to before me this 6th day of February, 
1902 * 

[seal.] S. OLIVIA MOORE, 

Notary Public, D. C. 


Leave to file this amended petition is hereby granted, a copy of 
the petition, as thus amended, to be served on each of the parties, or 
his attorney of record, who has appeared in these proceedings to 
object to the probate and record of the paper-writing herein pro¬ 
pounded as the last will and testament of Caroline Holley, deceased. 

Feb’ylO, 1902. 

JOB BARNARD, Justice. 

(Endorsement: Amended petition of Lafayette B. Eaton, Filed 
Feb. 10, 1902, Louis A. Dent, register of wills, clerk of probate 
court, D. C.) • 
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7 In the Supreme Court of the District of Columbia. 

In re Estate of Caroline Holley, Deceased. . No. 10544. 

The petition of Ira Dorrance respectfully represents, 

First. That he is a resident of the United States and a resident of 
the State of New York. 

Second. That a citation has been served upon said Ira Dorrance 
dated the 26th day of December 1901 requiring him to attend the 
probate of the will of Carolina Holley above named. 

Third. He now shows that he is one of the ‘heirs-at-law of said 
Caroline Holley and his interest will be injuriously affected by the 
allowance of said pretended last will and testament to be admitted 
to probate by this honorable court; wherefore he prays leave to file 
this his caveat against said will and ask- that he may be heard 
thereon before any further or other order is made in the premises. 

Fourth. And for grounds of objection against said pretended will 
he avers and shows that in his belief (1) the said paper-writing is 
not the last will and testament of said deceased, (2) that said Caro¬ 
line Holley was not at the time of her death or at any time a resi¬ 
dent of the city of Washington, in the District of Columbia. (3.) 
That the instrument here propounded as the last will of Caroline. 
Holley is conditioned for its validity upon the happening of 

8 an event which did not take place. (4.) That as Caroline 
Holley deceased went on the journey referred to in the in¬ 
strument here offered for probate on or about August 31st, 1901 and 
afterwards returned to the city of Washington, in which said city 
she died imor during the month of December 1901 the instrument 
here propounded is not her will. (5.) That the said alleged will of 
said Caroline Holley is not her free act and deed but was executed 
under the influence of the importunities suggestions and persuasions 
of one La Fayette B. Eaton, or some other person or persons and is 
not the. voluntary act of said deceased Caroline Holley. (6.) That 
the alleged instrument purporting to be the will of said Caroline 
Holley was procured by fraud, misrepresentation and artifice by one 
La Fayette B. Eaton or some other person or persons. (7.) The 
said paper-writing is not in accordance with the terms of the statute 
in such case made and provided. (8.) The said paper-writing is 
not in accordance with law. 

Wherefore your petitioner prays; 

That the said paper-writing may be refused probate. 

That issues may be framed between these caveatees and contest¬ 
ant and the proponents of the alleged will and tried by a jury in 
order to determine the allegations of fact bearing upon the validity 
of said will. 

That the court may. grant such other and further relief as the 
nature of the case may require. 

IRA DORRANCE. 



I^A FAYETTE B. EATOl^ VS. HARRISON H.. BROWN'ET AB. 5 . 

9 State of New York, 1 

County of Orangey / * • 

I, Ira Dorrance, do solemnly swear that I have read the foregoing 
petition by me subscribed and know the contents thereof, and that; 
the facts therein stated of my personal knowledge are true, and that 
those stated upon information and belief, I believe to be true. 

IRA DORRANCE. 


Subscribed and sworn to before me this 3rd day of February, 
1902. 


WILLIAM J. BURKE, 

Notary Public, 


State of New York, 1 . 

Orange County Clerk's Office, 

I, William G. Taggart, clerk of said county, and the county court 
of said count}^ (a court of record), do hereby certify that William J. 

Burke whose name is subscribed to the annexed affidavit 
[seal.] was, at the time of taking the same, a notary public in and 
for said county, duly commissioned and sworn and having 
full power to take the same; and further, that I am well acquainted 
with the handwriting of said notary, and verily believe that the sig¬ 
nature subscribed to the said affidavit is genuine. 

In witness whereof, I have hereunto subscribed my name, and 
affixed the seal of said court and county, this 3rd dav of Feb’y, 
1902. 

W. G. TAGGART, Clerk. 

(Endorsement: Caveat. Filed Feb. 4th, 1902, Louis A. Dent, 
register of wills, D. C., clerk of probate court.) 


IQ In the Supreme Court of the District of Columbia, Holding a 
Special Term for Orphans’ Court Business. 

In the Matter of the Estate of Caroline Holly, Deceased. Probate 

No. 10544, Doc. 29. 

Harrison H. Brown, one of the next of kin of Caroline Holly, de¬ 
ceased, answering the amended petition of Lafayette B. Eaton, duly 
filed herein, shows to the court as follows : 

First. Denies eRch and every allegation in said amended petition 
contained, except as hereinafter specifically admitted. 

Second. Has no knowledge or information as to the amount or 
value of the estate left by the said Caroline Holly, and therefore de¬ 
nies that there is no other property than that referred to in para¬ 
graph 6 of said amended petition. 

Third. Admits that the said Caroline Holly at the time of her 
death had an interest in lands in the city of Washington, but. has no 
knowledge of the amount or value of the same. 

Ppupth. Denies paragraph 7-of said amended petition, and avers 
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that the residence of the said Caroline Holly was at all times in 
Bloomingburgh, Sullivan county in the State of New York. 

Fifth. Avers that after making the paper-writing referred to in 
paragraph 4 of said amended petition the said Caroline Holly re¬ 
turned to the city of Washington, and that therefore the said paper¬ 
writing purporting to he the last will and testament of said Caroline 
Holly became null and void and has no legal existence. 

11 Wherefore, the said Harrison H, Brown prays that the 
amended petition of said Lafayette B. Eaton be denied, with 

costs, and for such other and further relief in the premises as to 
this court may seem just and equitable. 

H. H. BROWN. 

State of New York, 1 ^ . 

County of Orange^ j 

I, Harrison H. Brown, do solemnly swear that I have read the 
foregoing answer by me subscribed and know the contents thereof, 
and that the facts therein stated of my personal knowledge are true, 
and that those stated upon information and belief, I believe to be 

+ T»l*|p 

H. H. BROWN. 

Subscribed and sworn to before me this 22" day of March, 1902. 

GEORGE W. COLLARD, 

[seal.] Notary Public, 

(Endorsement: Answer of H. H. Brown to amended petition, 
Filed Apr. 15,' 1902, Louis A. Dent, register of wills, D. C. clerk 
of probate court.) 

12 In the Supreme Court of the District of Columbia. 

In re Estate of Caroline Holley, Deceased. Administration 

No. —. 

It is hereby stipulated and agreed by and between the parties to 
the above-entitled cause that for the purposes of the hearing in the 
probate court, to be held April 25,1902, on the petition of L. B. 
Eaton to admit a certain paper-writing to probate as the last will 
and testament of Caroline Holley, and for no other purpose, as fol- 
lows: 

1. That the paper-writing filed as said will is in the handwriting 
of the deceased, and that it was signed by her on the 31st day of 
August, 1901. 

2, On the first day of September she took a journey to the Buffalo 
exposition, through Canada, back through the Adirondacks, and 
then to Washington, D. C., where she resumed her occupation as 
clerk in the Treasury Department, and died December 17,1901, at 
Washington, D. C. 

R. F. DOWNING, 

Attorney for Contestants. 
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Tile above statement of facts is admitted to be correct, though 
there are also other material facts in the view of the proponent of 
the paper. 

J. ALTHEUS JOHNSON, 

0/ Counsel for Eaton, the Proponent. 

April 25,’02. 

- (Endorsement: Stipulation of counsel, Filed Apr. 5, 1902, 
Louis A. Dent, register of wills, D. 0. clerk of probate court.) 

13 In the Supreme Court of the District of Columbia. 

In re Estate of Caroline Holley, Deceased. Administration No. 

10544. 

This cause coming on to be heard on the petition and amended 
petition of Lafayette B. Eaton, the caveat thereto, the answer to said 
amended petition by Harrison H. Brown, one of the next of kin of 
the said Caroline Holley, the stipulation of counsel filed in said 
cause, and the other papers, and the case having been argued by 
counsel on both sides, and submitted to the court, it is this 21st day 
of May, 1902, adjudged, ordered and decreed that the paper-writing 
propounded as the last will and testament of Caroline Holley be, 
and the same is hereby, refused probate and record, and the petition 
of Lafayette B. Eaton is hereby dismissed with costs. 

And from this decree the petitioner, Lafayette B. Eaton, the pro¬ 
ponent of the said paper-writing, and representing the interests in¬ 
volved in said paper-writing, in open court prays an appeal to the 
Court of Appeals of the District of Columbia, and said appeal is al¬ 
lowed, and the appeal bond to cover costs is fixed at one hundred 
dollars. 

JOB BARNARD, Justice. 

^ _ 

(Endorsement: Order- refusing probate and record to paper- 
writing propounded by Lafayette B. Eaton as last will and testa¬ 
ment, and dismissing petition. Filed, May 21, 1902, Louis A. 
Dent, register of wills, D. C. clerk of probate court.) 

14 In the Supreme Court of the D. C., Special Term for Orphans’ 

Ct. Business. 

In re the Estate of Caroline Holley, Dec’d. No. 10544, Doc. 29. 

The register will make the transcript of the record in this case for 
the Court of Appeals, D. C.,to which an appeal has been taken,put¬ 
ting into the transcript the following niatter, namely;— 

I The amended petition, the will, the caveat, the answer to the 
i amended petition, the stipulation of counsel and the decree refusing 
i probate of the will. 

J. ALTHEUS JOHNSON, 

Of Counsel for Proponent of Will. 
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I agree to the above order. 

R. F. DOWNING, 

Attorney for Contestants, 

(Endorsement: Order for transcript for Court of Appeals, D. C. 
Filed May 21,1902, Louis A. Dent, register of wills, D. 0. clerk of 
probate court.) 

15 Form No. 93. 

District op Columbia, To wit: 

Supreme Court of the District of Columbia, Holding a Probate Court. 

I, John R. Rouzer, deputy register of wills for the District of Colum¬ 
bia, clerk of the probate court, do hereby certify the foregoing pages, 
numbered from 1 to 14, inclusive, to be true copies of the originals of 
certain papers on file in the office of the register of wills, clerk of 
the probate court, in case No. 10,544, estate of Caroline Holley, de¬ 
ceased, wherein Lafayette B. Eaton, — appellant, and Harrison H. 
Brown, appellee, the same constituting a full, true, and correct tran¬ 
script of record of proceedings had in said cause according to the 
stipulation of counsel filed therein and made a part hereof. 

I further certify, that the bond for appeal, in the penalty of one 
hundred dollars, was duly filed by said appellant, and approved 
by^ said court on the 22ud day of May, A. D. 1902. 

Ill testimony whereof I hereunto subscribe my name and afiix 
the seal of the said probate court this 28th day of May, A. D. 

1902. 

■?» 

f Seal Supreme Court of the District of Columbia, \ 
t Probate Jurisdiction. J 

JOHN R. ROUZER, 

Deputy Register of Wills for the District of Columbia, 

Clerk of the Probate Court. . 

Endorsed on cover: District of Columbia supreme co|i|^. No.^ 
1225. La Fayette B. Eaton appellant vs. Harrison H. Browfe^a^. 
Court of Appeals, District of Columbia. Filed Jun- 9 1902 '^^^pb’erh 
Willett, clerk. 
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La Fayette B. Eaton, Appellanty 

V. 

Harrison H. Bnawis et al . 


Brief in Behalf of Appellant. 

Statement of the Case. 

This case is here on appeal from the Supreme Court of the 
District of Columbia, that court, in the special term for Or¬ 
phans’ Court business, having refused to admit to probate 
and record the following holographic paper made by the late 
Caroline Holley as her last will and testament; 

“ Washington, D, C. Aug. 31—001. 

‘ “ I am going on a Journey and may, not ever return. And 
if I do not, this is my last request. The Mortgage on the 
King House, wich is in the possession of Mr H H Brown 
to go to the Methodist Church at Bloomingburg All the 
rest of My properday both real and personal to My adopted 
Son L. B. Eaton of the life Saving Service, Treasury Depart¬ 
ment Washington D. C. All I have is my one hardi earm 
ings and and I propose to leave it to whome I please. 

“ Caroline HoLLBy.” 

Mrs. Holley, the decedent, was born in Bloomingburg, 
H. Y., and came to Washington with her husband, David L. 
Holley, who was appointed to a clerkship in the Treasury 
Department August 9, 1880, and who died June 3, 1882. 
The widow was appointed to a position in the Treasury De- 
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partment April 14, 1883, and she remaiDed an employe of 
the Treasury Department until her death, December 17,1901. 

Mrs. Holley, September 1, 1901, the day after she made 
the above writing, left Washington for a visit to the Buffalo 
Exposition and other places and returned to Washington 
September 20, 1901. She was on duty at her desk, in the 
Treasury Department from September 20 to November 
27. She left Washington again November 27 to attend 
the wedding, in New York City, of La Fayette B. Eaton, an 
event to which she had been looking forward with pleasur¬ 
able anticipations for nearly a month. She returned to her 
desk at the Treasury Department December 7, where she 
remained on duty until December 10, when she was taken 
sick. She died December 17 at 1313 New York avenue 
N. W., being at the time over 70 years of age. 

During the last two or three years of her life she often 
said she intended to leave whatever she had to the Methodist 
church at her old home at Bloomingburg, N. Y., and to 
La Fayette B. Eaton, a clerk in the Treasury Department, 
whom she always spoke of as her adopted son. She often 
said she was under no obligation for anything she had to any 
of her relatives or kinfolks. After her return from the trip 
to Buffalo she several times said she had made her will, re¬ 
ferred to the will as among her papers, and said it showed 
how she wanted what she had to go when she died. The 
only paper of testamentary character found after her death 
was the one above mentioned—^in her own handwriting— 
carefully preserved in her private and personal desk in her 
rooms at 1313 New York avenue, N. W. 

Counsel for the contestants in the lower court desired the 
judgment of the court on the question as to whether the sim¬ 
ple return of Mrs. Holley from her journey into New York 
and Canada did not of itself, without reference to any other 
feature of the case, avoid and make null the paper which was 
offered for probate, their hope of prevailing in their caveat 
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being based, as counsel for the proponent of the paper under¬ 
stood, not upon their ability to make good, by proof, any of 
their averments in the way offraudor undue influence” 
in the making of the paper, but upon the fact, as they claimed, 
that the paper was conditional on its face, and that the condi¬ 
tion on which, as they claimed, it depended (to wit, the death of 
Mrs. Holley on the journey she was entering upon when she 
wrote it) having never happened, the paper was not entitled 
to record. With a view, therefore, to ascertaining whether 
the paper, in consideration of the simple fact that Mrs. Holley 
returned from the journey she was about to make when she 
wrote it, was thereby disqualified for probate, the stipulation 
was made which is found on pages 6 and 7 of the printed 
record. The question, therefore, as it appears in the light of 
that stipulation, is, should the paper be refused probate with¬ 
out reference to any other facts existing in the case; or, to 
state the question differently, do the words on the face of the 
paper constitute a condition (Mrs. Holley having made the 
journey to Buffalo and returned) which avoids and makes 
null the paper, no matter what the surrounding facts and 
circumstances, and no matter what the intention of the de¬ 
cedent as touching said paper may have been, even as declared 
by herself? Is the construction put by the old lady upon 
her own piece of testamentary writing, and the place and 
Inanner in which she preserved it, to have no effect in the 
interpretation of it? Is a court to look solely to the fact 
that a particular journey, anticipated at the writing of the 
paper, was safely made, and thereupon, shutting its eyes to 
every other fact, declare the paper to be non-probative as the 
testamentary expression of the decedent ? 

Assignment Gp Ebeoes. 

The court below erred in refusing probate to the above- 
mentioned paper-writing— 

First. Because it regarded the words used in the paper 
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about a journey as constituting a condition,” whereas they 
show only the occasion, motive, or inducement which led to 
the making of the will at that particular time. 

Second, Because it regarded that nothing could be allowed 
to be produced in the way of testimony (the journey having 
been safely made) which would give to the paper a testa¬ 
mentary character, or which would show that the words 
used in it did not constitute a condition.” 

Third, The court, having reached the conclusion it did, 
erred also in imposing costs upon La Fayette B. Eaton, the 
proponent of the paper for probate. The costs involved in 
offering the paper for probate and record should not have 
been assessed upon Eaton personally, but upon the estate left 
by the maker of the paper. 

Aegument fo:^ the Appellant. 

The original paper shows a degree of illiteracy in the 
writer. The punctuation is not always right; the capital 
letters are not always correctly used • the spelling is at fault 
in some of the words; the handwriting itself indicates a person 
to whom penmanship is rather laborious. The work of the 
decedent in the Treasury Department was that of a counter, 
and not that of a clerk” in the ordinary sense of the term. 
These facts are mentioned to show how wide of the mark we 
may hit, if we judge of the writing of the decedent as we 
might if the writer were a skilled dialectitian, accustomed to 
use language with full knowledge of the disputes and legal 
quibbling to which words and phrases may give rise. 

The decedent, over 70 years of age, was without children, 
no relatives near her, her next of kin living in New York, 
Pennsylvania, and Arkansas, none of them of nearer rela¬ 
tionship to her than cousin, and to none of them did she feel 
under obligation. As said in the paper, ‘^All I have is my 
own hard earnings and I propose to leave it to whom I 
please.” 
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The old lady cherished recollections of the church she had 
attended in years gone by in her childhood home, and she 
was fond of the young man in the Treasury Department 
whose life in her old age had touched hers and who, by his 
kindly attentions, had done so much to brighten and make 
pleasant her pathway. She speaks of him as her adopted 
son.’’ 

The vital matter in a question like the one at bar is the 
intention of the testator. The question is not one which calls 
for the construction of words with a view to ascertaining 
what the rights of some third party may be (as, for instance, 
under a deed or contract) acquired with reference to the 
meaning of certain words. In such a case the question may 
very often and properly be, not so much what the writer 
intended by the words used, as what the words would import 
in the sense in which ordinarily used. In the case at bar, 
the decedent having the right of absolute disposition of her 
property, no one can or could claim an interest, vested or 
otherwise, contrary to her will. Whatever may be said 
about rules for the interpretation of language as between 
other parties, there is, as regards a testator, one leading and 
controlling rule, to wit, the intent of the testator, called by 
Chief Justice Marshall in Finley vs. King’s Lessee, 3 Peters, 
377, “the cardinal rule in the construction of wills.” 

Is the writing here offered for probate one which Mrs. 
Holley left as embodying her “last request,” or is it a 
paper which she intended should be operative only on con¬ 
dition she did not return from her Buffalo trip? The 
courts are slow to regard a testator as having hung his will 
upon a condition unless his intention to do so is plainly and 
unequivocally manifest, as may be seen from some of the 
adjudicated cases. Notice, for instance, the conditional ex¬ 
pressions “ about to start upon a long journey ” and “ in case I 
do not return,” used in Bradford vs. Bradford, decided by the 
Kentucky Court of Appeals, May 19, 1883. The case is 
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bited in Likefield v. Likefield, 82 Ky., 595, and is reported 
in 4 Ky. Law Reporter, 947. The prefatory words to the 
will were as follows : 

Being in the full possession of all my mental faculties 
but in feeble health, and about to staH upon a long journey^ and 
subject to the common casualties of others, I deem it prudent 
to provide for the disposition of my property in case I should 
not reiurny^ &c., &c. 

The testator made the journey, returned home, and lived for 
several years thereafter. The Court of Appeals say, 4 Ky. 
Law Reporter, 948: 

It is contended that the words, ‘ in case I should not 
return,^ rendered the instrument contingent, and, as he took 
the journey and returned without casualty, it is void and in¬ 
operative as a testamentary paper. 

“ Those words do not constitute a condition upon which the 
will is dependent. In connection with the other words quoted, 
they simply set forth the circumstances which induced him to 
make his will before his departure for fear he might never 
return. The supposed condition is alone connected with the 
motive and reasons for the prudence he deemed it his duty to 
exercise, and it is evident he did not intend to say, ^ in the 
event I do not return, then I make the following disposition 
of my property or wish it disposed of in a particular mode,^ 
but that he had doubts of his return, which arose from his 
physical condition, the long journey he was about to take, 
.and the casualties which so often occur to travelers, and for 
these reasons he absolutely disposed of the whole of his estate 
without any conditions whatever. Although he returned and 
lived several years afterwards he preserved the paper, and it 
was found after his death in his drawer amongst his private 
papers. This fact, while not amounting to a statutory repub¬ 
lication, shows that the testator believed republication unnec¬ 
essary and was satisfied he had disposed of his property, and 
did not look upon the paper as void because he had returned.’’ 

In Likefield v. Likefield, decided by the Kentucky 
Court of Appeals February 28, 1885 (82 Ky., 589), the 
piece of testamentary writing was the following: 
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Louisville, January 14,1859. ‘ 
tf any accident should happen to me that I die from home, 
my wife, Julia Ann Likefield, shall have everything I possess, 
the house and lots and the money that is due to me, and for 
her to hold it as her own. 

Wm. a. Likefield.” 

William A. Likefield did not die away from home, but 
died at home March 28, 1881, over 22 years after making 
the above writing. The Court of Appeals say, 82 Ky., 691: 

“ The rule is, that courts will not incline to regard a will 
as conditional if it can be reasonably held that the maker 
was simply expressing his inducement to make it, however 
inaccurate the language may be for that purpose, if strictly 
construed; and, unless the words clearly show that it was 
intended to be temporary or contingent, it will be upheld.” 

Again, page 592: 

The end to be assiduously sought is the intention of the 
testator, and all rules must be subordinated to it ” (the in¬ 
tention of the testator). 

And on page 594: 

“ It is quite natural for a person to give some reason for 
making a will, and, as has been well said, a ‘ close and lit¬ 
eral interpretation may very easily carry us wide of the 
intention.^ ” 

And on page 695: 

While the word if is an apt one to express a condition, 
yet the language used is so general in character that it shows 
the testator intended it as words of indueement to the making 
of the will only, and not that the disposition of his property 
should depend merely upon the place of his death.” 

Notice also the Court of Appeals of West Virginia in 
French v, French, 14 W. Ya., 459. The piece of writing 
in that case was holographic, of the following tenor; 
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“Let all men know hereby, if I get drowned this morning, 
March 7, 1872, that I bequeath all my property, personal 
and real, to my beloved wife Florence. 

“ Witness my hand and seal, 7th of March, 1872. 

“Wm. T. French.” 

When French did the above writing his wife was trying to 
persuade him not to make that morning a trip which involved 
the fording of a swollen stream near his house. French was 
not drowned that morning, nor did he die until December 29, 
1874, nearly three years afterwards. 

The Court of Appeals say, 14 W. Va., 499: 

“It seems that it is now an established principle that,while 
a person may make a conditional will, his intention to do so 
must appear clearly. 

“ The question is, whether the contingency is referred to as 
the reason or occasion for making the disposition, or as the 
condition upon which the disposition is to become operative.” 

And on page 502 : 

“ The language can be reasonably interpreted and construed 
to mean that he refers to the calamity, and the time during 
which it may happen, as the reason for making said paper¬ 
writing, and not as the condition upon which the disposition 
of the property is to become operative; and the will should 
be interpreted as though it read, ‘ Lest I get drowned this 
morning; or lest I die this morning.’” 

The following piece of writing is found in re George Thorne, 
as reported in 4 Swabey and Tristram, 36 : 

“ Cape Coast Castle, Gold Coast, 

of Nmemher, 1868, 

“ Be it known to all concerned: I request in the event of 
my death while serving in this horrid climate, or any accident 
happening to me, I leave and bequeath to my beloved 
wife, &c., &c. 

“I consider that every person should be prepared for the 
worst, and particularly in such a treacherous climate as this, 







which is considered one of the worst in the world, which has 
compelled me to write this letter.” 

“ Geoege Thoene.” 

Thorne, who was a soldier, did not die on the Gold Coast, 
but in London, September 16, 1864. The court, concerning 
the instrument, says, page 38 : 

I have read this paper over very carefully and I think it 
is not necessary to limit its operation to the event of death 
while on the Gold Coast. ” 

And in re Dobson, Law Reports, 1 P. D., 88,.we have 
the following:— 

“ January 29, 1863. Thursday morning. In case of any 
fatal accident happening to me, being about to travel by rail¬ 
way, I hereby leave all my property to ” <&c., &c. 

f 

The writer of the above returned unhurt from the travel by 
railway, and died November 21, 1865. The court, in admit¬ 
ting the paper to probate, says, page 89;— 

The testator’s meaning seems to me to have been this: 
* My mind is drawn to the consideration that all railway 
traveling is attended with danger, and therefore I think I had 
better make my will.’ ” 

In ex parte Lindsay, 2 Bradf. (N. Y.), 204, we have the 
case of a woman living in New York who on the eve of a 
trip to St. Louis wrote the following: 

September 1, 1851. 

“According to my present intention, should anything happen 
me before I reach my friends in St. Louis, I wish to make 
a correct disposal of the three hundred dollars now in the 
hands of Mr. Harrison, bearing interest forme. Of this I 
leave” &c., &c. 

The woman made the trip without accident and returned to 
New York, where she died in December, 1851. Concerning 



10 


the probate of the paper we quote from the opinion of the 
court as follows: 

On page 206: 

The question necessary to be determined in this class of 
cases is, whether the words clearly express a contingency 
upon which the instrument is to take effect, or whether they 
may fairly be interpreted as indicating the cause or occasion of 
making the will/^ 

And on page 209 : 

The will is inartificially drawn; and, where language is 
employed without exactness or precision, close and literal 
interpretation may very easily carry us wide of the intention.” 

In Skipwith v. Cabell, 19 Grattan, 758, the testatrix, at 
the end of the second codicil, had written as follows: 

‘^^August 18, 1861. 

In case of a sudden and unexpected death, I give the 
remainder of my property to be equally divided between my 
cousin. Dr. Carter, of Philadelphia, and my cousin, Peyton 
Skipwith, of New Orleans, one half of which, each must hold 
in trust for the benefit of his children.” 

The testatrix did not die either suddenly or unexpectedly, 
and it was thereupon contended that the above bequests were 
conditional. The court expressed itself as follows, page 784: 

We can understand the language as designed only to ex¬ 
press the reason which led the testatrix to dispose of the 
residue at that time, and to avoid the risk of further delay,” 
adding, “ The bequests were absolute and not conditional.” 

In Cody vs. Conly, 27 Grattan, 313, we have the following 
paper written by a man over in Fairfax County, Virginia, 
who, owing to the troubulous times brought on by the presence 
of hostile troops, thought he would leave that section until the 
return of better times : 
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Lewinsville, August 19, 1862. 

Deab Wipe : I am going away ; I may never return. I 
leave my property to Gaines and Dan ; dispose of it as you see 
fit; don’t forget Sister Mary and Bridget. Pay William 
McCauley $20, Patrick Sullivan $25. 

‘‘ Edmund C. Conly. 
Witness, Samuel Faenswoeth.” 

But Conly never went away and continued to reside in 
Fairfax County until his death in 1868. It was contended 
that the above paper was conditional; and the court, on the 
subject of conditional wills, expressed itself as follows, pages 
320-1: 

The cases on this subject show that while a person may 
certainly make a conditional will, his intention to do so must 
appear very clearly on the face of the will; and, if such an 
intention do not so appear, the will must be regarded as un¬ 
conditional. Indeed, in some of the cases- the form of ex¬ 
pression was conditional, and yet the construction of the will 
was otherwise.” 

In Thompson v. Connor, 3 Bradf. (N. Y.), 366, the de¬ 
cedent left the following testamentary declaration ; 

I give and bequeath to my cousin, Margaret Baxter, 
* * three hundred dollars, deposited by me in the Seamen’s 

Bank for Savings, New York, August 31, 1849, the bank 
book, numbered 20,516, being in my hands, and whatever in¬ 
terest may accrue thereon, this gift and bequest being subject 
to the following condition, viz., that the said Margaret Bax¬ 
ter shall produce from the officers of the ship in which I 
shall sail on my next cruise satisfactory evidence of my de¬ 
cease during the same.” * * 

At the time the decedent executed the above paper, Octo¬ 
ber 20,1849, he was in contemplation of a voyage to sea, from 
which he subsequently returned, and died in New York City 
in September, 1855. There was evidence of the recognition 
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of tlie will by the decedent shortly prior to his death ; and the 
surrogate .in decreeing probate of the paper said, page 368 : 

‘^Doubtless the possibility of death during the contem¬ 
plated cruise was considered, and led to the incorporation of 
the condition in the will; but then the condition refers pri¬ 
marily to evidence, or, in other words, he does not give only 
upon condition he should die during that voyage, but that 
certain specified proof of his death should be produced. In 
this view we might read the condition as based entirely upon 
the contingency of decease upon a particular cruise, on the 
happening of which, the condition would become operative, 
and on the non-occurrence of which the condition would fall. 
The testator not having died on that cruise, there was no evi¬ 
dence required (from the officers of the ship), and that was an 
end of the condition. If the testator in this clause of the will 
is to be understood as saying, ^ If I should die upon my next 
voyage then this will is made on condition that the legatee 
shall produce from the officers of the ship in which I shall 
sail satisfactory evidence of my decease,’ this would not make 
the will conditional. * * To make a testament strictly 

depend upon a condition so as to effect the question of probate, 
the intention ought to be very clear that the will should not 
take effect except upon the prescribed contingency. The mere 
factum of the instrument implies generally an intention not to 
die intestate—a determination to give and bequeath—and if 
the condition is not annexed to the substance of the gift, but 
only to some collateral matter, such as proof on payment of 
death, then the gift will be absolute and not conditional, and 
the condition will be left to operate on the occurrence of the 
contingency contemplated by its terms. * * I think that 

the condition fell by reason of the event not happening to 
which it was attached, and that the gift was consequently 
unaffected.” 

Let us recur now to the piece of writing in the case at bar. 
The old lady (Mrs. Holley) tells the occasion which prompted 
her to write down her “last request” at the time she did. 

I am going on a journey and may not ever return.” She 
had often spoken of what her “ last request ” would be, but 
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she had never written it down before, and now, on the eve of 
that journey, and its possibilities, she writes down what she 
calls ‘^my last request.’’ She was inops eonsiliV^ .at the 
time and had probably never in her life consulted a lawyer. 
She says: I am going on a journey and may not ever re¬ 
turn.” These words do not bring us squarely to the point of 
death—the event which is before us when we say, This is 
my last request.” The old lady continues and alludes to 
death, the occurrence with reference to which she wishes to 
say, ^Hhis is my last request.” And see how she does it* 
^^And if I do not” return. To that hypothetic, not to say, 
euphemistic, mention of death, she appends her last request.” 
The request itself is absolute, not one word or syllable in it 
suggestive of a change in disposition, if written at another 
time or under other circumstances. The motive is set forth 
which induces her to write at the time she does, namely, the 
journey that is before her and the possible event that may 
happen in connection with it. Except for such possibilities, 
liable to happen at any time, there would be no occasion on 
the part of any one to make wills. Mrs. Holley, instead of 
referring to death in the abstract (as a legal draftsman might 
have done had she used one), refers to it in connection with a 
particular event just then before her—^a journey full of un¬ 
certainty to her at her time of life; and the possibility of not 
returning from that journey comes over her and moves her 
to write down what, in the ordinary routine of her life, she 
had neglected to do theretofore, but which is now borne in 
upon her as she meditates on the eve of her long journey. What 
did she know of hypothetic or conditional phrases, and the 
possibilities that might lurk within them of conjuring up legal 
‘^conditions,” to be made to appear as integral parts of her 
last request,” as she was then writing it'down? Isn’t her ex¬ 
pression, the prefatory words, as she uses them, just a delicate 
euphemism such as we often hear from persons when they have 
occasion to refer to death ? Instead of speaking plainly and 
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pointedly, they say: If I shouldnH be here,” If anything 
should happen.” We are slow to put ourselves directly face 
to face with that dread event. We make sidewise and indi¬ 
rect allusions, enough to indicate the possibility, but hesitate 
to embrace the event in plain words. That the only uncer¬ 
tain or contingent thing in the mind of Mrs. Holley at the 
time she was writing this paper was whether or not she would 
die on that trip, is shown by the manner in which she pre¬ 
served the paper and afterwards spoke of it. The contingency 
in her mind was the time of death, not the terms of her “ last 
request.” The fact that, before ever she had thought of going 
to the Buffalo Exposition, she had often expressed her purpose 
to leave what she had to the parties named in this paper, 
shows that the journey and the possibility that she might not 
return from it, was merely the cause of her writing down 
her last request ” at the time she did, the same as though 
she had said: I make this my last request now, because I 
may not ever return from the journey I am now going upon. 

A contingency, expressed with a view to the time of death, 
ought not, by any species of legerdemain in either grammati¬ 
cal or legal construction, be made to refer to the testamentary 
act itself. No higher evidence as to what Mrs. Holley meant 
by this paper could be adduced than her own words and con¬ 
duct concerning it. In it she makes a conditional reference 
to death, but her subsequent recognition and perservation of 
the paper show that she had no thought of the condition as 
attached to the “ request” itself. 

Mr. Schouler very justly says in his work on Wills (Ed. 
1900, Sec. 290, p. 297): 

“ It is held with good reason that the surrounding circum¬ 
stances of the execution may be shown to aid in ascertaining 
the true interpretation of the will. Such proof may aid in 
determining, for instance, whether the testator merely had a 
particular peril or exposure in view, or, what is more improb¬ 
able, meant that jts effect should depend wholly upon death 





from that peril or exposure, and * we see no reason why the 
very circumstance that the will in question has never been 
cancelled, but is produced from proper custody on the testa- 
tor^s death and presented for probate, may not be adduced in 
favor of its intended validity. * For, after all, conditional 
wills are of so peculiar a description, and operate usually so 
disastrously, not to say senselessly, that any doubt should be 
resolved in favor of absolute character and a probate.” 

As to the third error assigned ; It can hardly be the law 
that a person who would bring to the attention of the court 
a paper of the character of the one under consideration must 
do so at his personal peril. Mrs. Holly had the right to 
leave her own hard earnings,” as she calls them, to whom she 
pleased; and, if she left a paper telling her pleasure in that 
regard, it is the function of the law to see that her wishes are 
' carried out. And surely the person who, in the utmost good 
faith, tenders to the court a paper which he thinks embodies 
the “ last request” of the old lady is not to be amerced as 
for a false clamor, even if the court should feel itself obliged 
to say that Mrs. Holley was so unfortunate as not to have 
expressed her last request ” in legal form—^neither the 
paper itself nor the paper as supplemented by her oral state¬ 
ments being suflBcient to give efiPecf to her intentions. Under 
such circumstances the expense of inquiring as to the 
sufficiency of her words in law to make known her wishes 
ought of course to come out of the property left by her, held 
by the court pending inquiry as to the legal owner. 

Indeed, this court, in Tuohy v. Hanlon, 18 D. C. App., 
225—^a case in which an executor for defending a will was 
allowed out of the estate even his reasonable counsel fees, 
though his defense of the will was unsuccessful against the 
caveat—said, page 232: 

It may be questioned whether he (the party named in the 
will as executor) can, of his own accord, and without the per¬ 
mission of the court, turn back after he has filed his petition. 





Nor is it apparent how any good purpose could be subserved 
if he then turned back. The will is then in court; it has 
been propounded for probate ; it must be disposed of in some 
way before any letters of administration are granted to any 
one. The withdrawal of the executor named could only re¬ 
sult in the appointment of some one else to conduct the 
contest.” 

The appellant in this court, being the residuary legatee 
under the paper offered for probate, stood in exactly the same 
situation, under the law, as though he had been named execu¬ 
tor in the paper. The statute in force at the time the paper 
was filed for probate was the following (Sec.. 63 of Abert’s 
Comp., page 16): 

If letters of administration are to be granted, with a copy 
of the will annexed, and there be a residuary legatee or 
legatees in such will, he, she or they shall be preferred to all^ 
except a widow, and it shall be incumbent on the' court to 
proceed, in the manner hereinbefore directed with respect to 
executors within the District, before administration shall be 
granted to any other person.” 

It was the duty, as well as the right, of La Fayette B. 
Eaton, the appellant in this court, acting in good faith, to 
present to the court below the paper which has been put in 
contest and to act in like manner as if he had been named 
executor, and it was error in the court below to tax him per¬ 
sonally with the costs of the contest. No application to the 
court below for counsel fees out of the estate was made by 
the proponent of the paper, ' . 

J. ALTHEUS JOHN%iN, 
JOSEPH A. BURKAj^ ; 

For the AppellanL 
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During the argument of this cause counsel for appellant 
raised, for the first time, the question that, altbougli the 
will of Caroline Hollev^ may be conditional, still it was re* 
publislxed by parol. For this purpose it mus^ be assumed 
that the paper in question was absolutely coiiditional. 

1. The authorities cited by the appellant are not in point. 
It does not appear in any of the cases referred to that there 
ever was a revocation, consequently the}’’ are' not analogous 
to the one at bar. The will of a /erne sole was not revoked 
by marriage. If she married and survived her husbandj 
adherence was sufficient to make it operative. Daniel m 
Nockolds, 3 Hagg. 777. In this case a distinction is drawn be¬ 
tween implied and express revocations. Sir John Niehol 
said: 

“Declarations without acts are always dangerous 
evidence ; they are frequently insincereliable to 
be misapprehended;—not accurately recalled. The 
case of Miller and Ross rs. Brown (Reply Brief, p, 4) 
does not apply. In that case there had been, no revo¬ 
cation; all that was required was acts to show ad¬ 
herence. In this case there is. an express revoeation 
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and that revocation is to be removed by parol—^tbat 
is the difficulty. I must reject this allegation.” 

In the present case the paper carries on its face its own 
death sentence ; its own revocation. It is more than express 
revocation; it is coroplete annihilation. Referring to the 
cases cited by appellant, Schouler on Wills, Vol. 1, Sec. 445, 
says: 

“For the attempts to dispute the plain effect of 
writing by parol, or less solemn testimony, is to be 
discouraged. So that, after all, the chief decisions 
favorable to oral republication seem to have been 
rendered where the facts left it in doubt whether the 
will had ever been revoked,” etc. 

2. The paper propounded here for probate is void. A 
void will can not be revived by republication. 

Strode vs. Perryer, 2 Mod. 313. 

This view of the case, on writ of error, was taken in the 
Court of King’s Bench. 

Powell on Devises, 676, 678. 

3. This paper never was a will. You can not revive what 
never had life. In Maxwell vs. Maxwell, 3 Met. (Ky.), 101, 
the court, after finding that such a case was not one of revo¬ 
cation, said: 

“It may well be doubted whether or not that 
paper ever could be revived by any kind of re-exe¬ 
cution, so as to give it the validity and force of a 
will.” 

4. Republication can not cure defects of expression, nor 
vest with a devising efficacy expressions which originally 
had none. 

Jarman on Wills, Vol. 1, p. *201. 

Powell on Devises, Vol. 1, 3d Ed., p. 6i9. 

Am. & Eng. Encyc. of Law, Vol. 29, p. 335, note 1. 
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There is no case where a codicil repnblishing a 
been held to give a difiPerent sense to the words than what 
they have borne at the time of of making the 

Lane vs. Wilkins, 10 East, 255. 

5. Republication of a conditional will can not be had for 
the reason that it would be altering that clause, “which is 
the peculiar and distinguishing feature of the papey.” Under 
the statute law of the District this can not be done. 

6, In Strauss m Schmidt (p. 7, Reply Brief), the court 
held that the will never was revoked. It was absolute from 
the beginning. It was not contended that there was republi¬ 
cation or revival. The court, in finding the will uncondi¬ 
tional, took notice of the fact that there was adherence, and 
parol declarations, one, at least, of which was in writing. 
Besides there were two papers propounded for probate, each 
referring to the other. One was not to be opened until after 
the death of the testator. Hence, the conclusion of the court 
that the will was not intended to be conditionah The fur¬ 
thest that any court has ever gone in admitting parol evi¬ 
dence in similar cases was to explain an “inevitable am¬ 
biguity,” not to republish, or revive what had become dead. 

The case in 8 Jurist, N. S. 220, was cited by appellees, be¬ 
cause the court held the language there used to constitute k 
condition, and that the “ deceased could not by any parol 
declaration alter it.” This is all we contend for. The effect 
of the Statute of Frauds as to real estate, and the Statute of 
Wills (1837) as to revival of revoked wills, is a different 
question altogether, and prior to the latter act there were 
several cases where papers offered for probate were held to 
be clearly contingent, and void on account of the failure of 
the condition^ In these cases only personal property was in¬ 
volved, and it was not permitted to show adherence, or oral 
declarations te affect in any manner the document pro¬ 
pounded. Sinclair m Hone, 6 Ves. Jr., fi07 ; Goods o^ W^ud, 
4 Hagg, 179. It is also incorrect to say that the case of Far- 









sons jjs. Lanoe was a will'of real estate only, for tlie eotir| 
said:: . ^ >, : '■ \ : ■ ■ .: “ '■ ■ ^ 

‘.‘iThe will therefore was a eontingent eveiiltial diS’^ 
position, which not- having happened, neither the 
disposition of Ihe real or personal estate can take 
effect.” And ‘again, “ l am of opinion none of tlie 
collateral proofe as to his taking notice of the will 
can be taken into consideration unless some act was 


was annexed to it before.” 


■ IPhe acts and parol declarations in this case were thus 
held to be insufficient to revive the will either as to real or. 
personal property. 

Most of the American cases cited by a’ppellees were de-r 
cided without reference to the act of 1837, or any similaf 
statute. The appellant has not produced a single case in 
which it was held that there could be republication of a cohl 
ditional will, nor has he produced a single ease in which the 
court held that oral proof could explain away a condition 
clearly expressed. Such a course would be contrary to the 
policy of the law of the present day. The appellant wishes 
to be perniitted to show that, according to his view, Mrs. 
Holley ought to have made a different will from what she 
did. 

ROSSA F. DOWNIlSrH,. 

THOMAS mTTS,^ ' 

- Attorneys for Appettees. [ 








